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The Judiciary & Us

Who should serve as judges? What are the essential ethical and character qualities to
be deemed essential in one selected to serve asa judge? Should a lawyer be promoted
to the Bench just because he is legally erudite and experienced in court-craft? Should
extraneous considerations and political interference be allowed to dilute the integrity.
of the selection process? At least a small dose of realism is necessary to think right
on this issue




THE JUDICIARY AND US

ome events are like sea-

sonal changes. Some are

like rashes on the skin. The

first are routine. They
come and go, like one set of
judges followed by another
through retirement and new
appointments. The second are
symptomatic. They call for reflec-
tion and remedial action.

The remor induced to the
Supreme Court of India, through
the allegations against the Chief
Justice of India, belong to the sec-
ond category. To reckon the
extreme gravity of the situation,
consider the title, “the Chief Jus-
tice of India”. He is not merely the
chief of the Supreme Court. He is
the symbolic fountainhead of
justice, “of India”. Who he is, what
manner of person he is, how he
fares in the office, and what hap-
pens to him are all matters of
national importance. Any con-
spiracy against him is a conspira-
cy against all of us. And, at the
same time, any lapse on his part
is also a betrayal of all of us.

We have been anxious, over
a period of time, that all is not
wel! with the judiciary. The me-
mory of the unprecedented press
conference by four of the most
senior judges of the Supreme
Court alerting the country that
the institution is being compro-
mised, purportedly by how the
then CJI was handling his resp-
onsibilities, is still fresh with us,

The alleged conspiracy in
the present instance to ‘de-acti-
vate’ the office of the CJl by cer-
tain agents and interests who are
resentful of his inflexibility,
imparts a further vicious twist to
our apprehension, If the ‘con-
spiracy’ theery holds water, Jus-
tice Ranjan Gogoi did not com-
mit any impropriety by speaking
out as he did in this case. He did
so, going by my tentative reading
of the situation, not as the
accused, but as the Chief Justice
of India who deemed it necessary
to speak out, given the larger
ramifications of the matter. He
did the unforgivable, if it is no
more than a sexual harassment
matter, in which he is the
accused.

This is not the first time that

a judge has come under the
cloud of alieged misconduct.
Apprehensions about the ethical
standards of individual judges
dithering, the increasing vulnera-
bility of judges to influence ~
forum-hunting by lawyers being
one of its symptoms ~, the judi-
ciary-executive interplay, the
long reach of the almighty corpo-
rates beyond judicial barri-
cades...all these have undermined
the credibility of the judiciary. It
is disappointing that no attempt
to face this reality and to stem the
rot has been undertaken so far.
This is grossly irresponsible.

The foremaost issue emerg-
ing from this murky scenario is
the appointment of judges at all
levels. Take a comparable sce-
nario. Teachers are expected to
help mould the character of stu-
dents. Yet, in the

Today they are passé. Sexual mis-
conduct and sex-related crimes
are proliferating. The quest for
pleasure has attained tacit legiti-
macy. Unscrupulousness in the
pursuit of selfish individual goals
is largely tolerated. Judges are
human beings. It is unrealistic to
expect them to remain insulated
from social trends and cultural
assumptions, without equipping
them to resist and transcend
them. Dignity is the hallmark of
the legal profession. The essence
of dignity is the character-
strength, as Gandhiji said, to
resist and rise above unethical
patterns and attitudes,

Judges need to ask: “Do we
derive our authority entrely from
the institution we represent? Or
should we not also complement
that authority with our personal
stature comprising

selection of teach-
ers, the ‘character” of
prospective teache-
rs is not even con-
sidered casually. All
that matters are
their academic re-
cords and, in many
cases, the willing-

competence and in-
tegrity? Do we im-
part credibility, gra-
vity and authenticity
to the judiciary?
How can judges
continue to derive
gravitas from the
institution of judi-
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The character of students is exp-
ected to be well-formed under
the tutelage of such gurus. Who
should serve as judges? What are
the essential ethical and charac-
ter qualities to be deemed essen-
tial in one selected to serve as a
judge? Should a lawyer be pro-
moted toe the Bench just because
he is legally erudite and experi-
enced in court-craft? Should
extrancous considerations and
political interference be allowed
to dilute the integrity of the selec-
tion process?

At least a small dose of real-
ism is necessary to think right on
this issue. Admittedly, ethical
standards are wilting in our soci-
ety. There was a time when
instances of corruption shocked,
at least embarrassed, the people.

independence and
inviolability of the judiciary seem
unconvincing and defensive, if it
is not matched by an authentic
eagemness on the part of judges
at the higher levels of the judicia-
ry to uphold its majesty? If the
impression gathers ground in
public perception that the judi-
ciary is pro-establishment and
pro-status-quoist, and that it has
a soft corner for the socio-eco-
nomic elite, how c¢an this anti-
democratic streak endear itself
to “We, the people...”?

The least we must do is to
talk openly about these issues.
Judges need to accept that they
are accountable to the people of
India. The independence of the
judiciary should not be mistaken
for its exemption from account-
ability. Judiciary is an institution
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a8 Swéiedd 5531'0"69):33 ©HE85R,
B8 ardo Hoards, ;Saa'.ﬁgaéa
$B0Somr Jryrdss IS5e oo
BBHHgo TRT. & TosS 0
ooglore VoeEBSSN (may be easily
ignored) s*8mo Qe HdirdSn8T®
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THE JUDICIARY AND US

set within a framework of de-
mocracy and the conduct of
judges must harmonize with it.
None is above accountability
and transparency. As an English
ethicist said, “I am a man honest
enough to want to buy a railway
ticket; but it is the certainty of a
ticket collecror at the end of the
journey that actually makes me
buy the ticket.” As of now, there
is no ‘ticket collector at the end
of the journey”’ for judges.
Judges cannot afford for
themselves the luxury of excuses.
If corruption and venality are
rampant in the society, they
should not be deemed mitigat-
ing factors for the exalted norms
of judicial propriety, but as reali-
ties that call for exemplary sc-
rupulous behavour and self-dis-
cipline. Today, nothing remains
hidden from the sight of citizens.
Lapses in public and profession-
al conduct are dissected in
household discussions around
the country. The lack of austerity
and asceticism in the lifestyle
and public profile of judges
needs 1o be reckoned. Lifestyle
is a major determinant in char-
acter-strength. A person accocus-
tomed to an opulent, even easy-
going lifestyle is apt to be more
vulnerable than one who leads a
simple, ascetic lifestyle, to temp-
tations and coercions. More
judges seem to assume that their
‘authority’ stems from *VVIP’ sta-
tus. In the Indian spiritual
understanding of authority, one
who masters himself is greater
than one who is master over oth-
ers. None deficient in self-maste-
ry commands respect or author-
ity. I look forward to our judges
showing the courage and char-
acter-strength to differ from the
cultural and consumerist wends
of our times and proving them-
selves impregnable to the crav-
ings and weaknesses that ordi-
nary flesh is heir to. But this will
not happen automatically. It
needs to be worked at. The issues
highlighted by the present crisis
need to be encountered and
remedial measures put in piace,
if the majesty of law is to remain
more than a mere rurn of speech,
or a shield to ward off public

resenument.
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